
CONNECTING PEOPLE

TESTAMENTARY TRUSTS

Estate planning 
that connects
your head
and your heart



YOUR ESTATE

THEY CAN:
Spend or invest their
inheritance as they wish.

Manage their own
money.

THEY CANNOT:
Protect their inheritance
from relationship
breakdown or
bankruptcy.

Distribute tax free to
minors.

Set up a testamentary
trust at a later date: only
YOU can create the trust
(which sits dormant until
you die).

WHY IS IT CALLED A
TESTAMENTARY TRUST?

Testamentary is a fancy legal
word for ‘dead’.  As such a
testamentary trust is one
that has been set up (by you)
in your will but remains
dormant until your death.

Whilst you’re still alive you
determine the terms and
conditions that govern the
control and administration of
a testamentary trust, which
are then included within your
will, including; 
the trustees of the trust;
the powers to appoint and
remove trustees; and the
application and use of funds
held on trust. 

It doesn’t cost you or your
beneficiaries any set up or
management fees as the
trust does not exist until
after your death.
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Your will provides an option for your
beneficiaries to receive their inheritance
within a trust OR take it outright in their
own personal name - so long as they
satisfy the rules you set out in the trust
deed. 
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Receive you gift 
straight into their

personal bank account.

Receive your gift
within a trust

structure.

THEY CAN:
Spend or invest their
inheritance as they wish.

Manage their own
money (if they’re able
to).

Protect their inheritance
from relationship
breakdown or
bankruptcy.

Distribute tax free to
minors.

THEY CANNOT:
Set up a testamentary
trust at a later date: only
YOU can create the trust
(which sits dormant until
you die).

after you die your
beneficiaries can

decided to

Giving the gift of choice...

We think a great deal about who we want to leave our assets to when we die, but
we don’t often give a lot of consideration to how those assets will be distributed. 

Considering most of us don’t know when we’re going to die, how many assets we’ll
actually have at the time we die, and what position our beneficiaries will be in
when we die - the gift of choice is something worth seriously considering.

A Discretionary Testamentary Trust is the gift of choice which allows your
beneficiaries to decide how they wish to receive their inheritance, according to
their personal circumstances (and yours). 
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A TESTAMENTARY TRUST HAS FAR REACHING
BENEFITS AND OFFERS SIGNIFICANT ASSET
PROTECTION FOR BENEFICIARIES.

LEGALEESE TRANSLATIONS 

Testator: the will maker. 

Executor: the person tasked with managing your
estate after your death.

Trustee: controls the trust assets after your death.
They can decide when beneficiaries receive income or
capital from the trust and administer the trust in
accordance to the terms and conditions set out by
you in your will. A beneficiary can aslo be a trustee

Beneficiaries: the people or organisations you have
nominated to receive gifts from you after your death.

Preservation Age: the age you nominate your
beneficiaries can manage their own trust. 

Is a testamentary trust the same as a family
trust?

A testamentary trust is similar but not the same as a
family trust. The fundamental difference is a
testamentary trust is established by a person’s will and
remains dormant, until the will maker dies. 

A discretionary trust enables the trustee to exercise its
discretion to determine who will receive income and/or
capital from the trust and in what proportion - this
offers significantly greater tax advantages compared to
a family trust.

However, like a family trust, a testamentary trust
separates control of assets from the benefit received.
In plain English that means the trust owns the assets
(property, shares, cash etc) which are managed by a
Trustee but assets owned by or income earned by the
trust can be distributed to Beneficiaries.

WILL MAKER

Decides on the terms and
conditions of the trust and
adds them to their will. 
Gets on with living.

TRUSTEE (ongoing) *

Manages the day to day
running of the trust
Decides how to invest trust
assets
Prepares annual trust tax
return
Decides on distributions
each year

the trustee
can distribute

income to

children or
grandchildren

spouse or
partnercharities

EXECUTOR (after you’ve died)

Ensures beneficiaries satisfy
the trust terms outlined in
the will
Gives beneficiaries the
choice to open a trust or
take their gift outright
Sets up trusts on behalf of
the beneficiaries
Acts as the first trustee for
the trust

*Your will outlines who you wish to act as a trustee for
any  beneficiaries who have not reached preservation
age or beneficiaries who don’t meet the conditions
outlined in your will. 

themself 
(if a beneficiary)
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#1. Asset protection

encounters financial difficulties or bankruptcy
runs their own business
is going through (or anticipates) a relationship
breakdown 

Because none of the beneficiaries own the trust assets, it’s very difficult for
someone to argue that the assets of the trust belong to any one person and
those assets do not form part of your beneficiaries personal estate. A
testamentary trust can protect an inheritance if the beneficiary: 

#3. Tax benefits

CASE STUDY 
Adult beneficiaries

Peter dies leaving his estate in
equal shares to his sons Dave
and John.

John chooses to take advantage
of the testamentary trust his
dad has written into his will,
whilst Dave chooses to have his
inheritance deposited straight
into his bank account. 

As the executor of the estate
Dave works with John’s
accountant to set up a trust and
then arranges for his half of the
inheritance to be paid into the
estate bank account. Dave then
resigns as trustee of John’s trust
and John becomes the boss of
his own trust.

John purchases two units which
earn him $75,000pa income. He
distributes $21,000 tax free to
each of his three children (which
he and his wife use to take a
family holiday and pay school
fees). The remainder he gives to
charities of his choice.

Dave invests his money in shares
which earn him $80,000 in
dividends but he pays a marginal
tax rate of 37% on his income.

Why would I (or my beneficiaries) want a testamentary trust?

#2. Protection for underage beneficiaries

A testamentary trust is a powerful tool for families
with young children offering protections for your
inheritance should a surviving spouse re-partner.
Any inheritance you leave your family will be
protected from any future family law risk by the
trust.

You can also set the rules around the preservation
age for any minor beneficiaries (eg mid to late 20's,
rather than 21). Your children will still be entitled to
receive income from the trust (at the discretion of
the trustee) which is usually applied to their welfare
(ie school fees, university expenses etc). 

A testamentary trust is the only environment where
you can receive gold star tax treatment (because
the ATO know someone had to die for you to set
one up). 

Income earned each year by the trust (from
investing or owning assets) needs to be distributed
to beneficiaries at the discretion of the trustee.

As each beneficiary gets taxed at their own marginal
tax rate the trustee has the flexibility to distribute
to beneficiaries according to their tax rate. 

An additional bonus is children under 18 are treated
like adults for tax purposes, which means you can
distribute up to $21, 884 (2023/24) to each minor
beneficiary, each year and pay 0% tax.
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SETTING UP A TESTAMENTARY TRUST IN MY WILL
HAS HELPED ME FEEL LIKE I HAVE MORE CONTROL
OVER HOW MY CHILDREN ARE CARED FOR IN MY
ABSENCE.

CASE STUDY (minor children)

Jenny dies leaving three young
children. 

Three years prior she had
inherited money from her
father’s estate. 

She chooses to leave her
inheritance to each of her
children through testamentary
trusts - her husband Phil is
nominated as the trustee and
each trust has a preservation
age of 25. 

Following Jenny’s death Phil
sets up a trust in each child’s
name and invests the money
from her estate. 

Each trust earns around
$15,000 income each year
which Phil distributes to each
of his children tax free - he
uses the money to pay for
their school fees, uniforms,
music tuition etc.

When each child reaches 25
Phil will resign as trustee of
their trust so they can become
both a truestee and a
beneficiary of their own trust.

A testamentary trust allows the trustee flexibility
when it comes to distributing income with the
ability to pay different classes of income to
different beneficiaries of the trust. 

In practice this means the trustee may choose to
pay the dividends from shares to one beneficiary
whilst paying rental income to another.

#5. Income streaming

If you are gifting to a person who is of preservation
age and satisfies the conditions set out in your will
(ie isn’t bankrupt or in financial difficulty, isn’t in a
relationship breakdown etc) they have the option to
be the trustee AND one of the beneficiaries of their
own trust. This means any assets held by the trust
will ‘look and feel’ like their own personal assets. 

As the trustee they can choose who benefits from
any income generated by the trust. 

#6. Control of their gift

The trustee has the flexibility to choose how they
receive their inheritance based on their personal
circumstances at the time of your death - nobody
needs a crystal ball to try and figure out what life
will look like if, and when, you die.

A trust can be wound up at any time the trustee
chooses if it no longer benefits them. 

#4. Flexibility



Your Estate Lawyer Pty Ltd ACN 650 474 329 | © Your Estate Lawyer 2023
Limited limited by a scheme approved under professional standards legislation.Your Estate Lawyer Pty Ltd ACN 650 474 329 | © Your Estate Lawyer 2023

Limited limited by a scheme approved under professional standards legislation.

TE
S

TA
M

E
N

TA
R

Y
 T

R
U

S
TS#7. Generational wealth management

IT TAKES LONGER TO SIGN A TESTAMENTARY TRUST WILL: 
Whilst a simple will is approximately 5-6 pages, a testamentary trust
will is about 20-30 pages (this is because your will includes the trust
“rule book”). 

THERE’S A BIT MORE WORK FOR YOUR EXECUTOR: 
After your death your executor will be required to work with an
accountant to set up the trusts for each of your beneficiaries (if they
choose to take this option). We will support them every step of the
way to do this.

THERE ARE SOME ONGOING ADMIN FEES: 
Maintaining a trust requires the trustee to do a tax return each year
and meet reporting requirements (similar to those required by any
company structure) - these are usually handled by an accountant.
We believe these costs are far outweighed by the financial benefits
of holding assets in trust. 

If families wish to ensure certain assets, such as heirlooms or family property,
remain in their family for years to come, this can be achieved by including a
testamentary discretional trust in your will. 

This ensures future generations have the use and benefit of assets for years to
come with boundaries around who can and cannot be included in the trust (this
is sometimes referred to as a ‘bloodline trust’).

A testamentary trust also protects assets from a spouse that might re-partner
after your death AND protects assets from the spouse of a beneficiary if they go
through a marriage breakdown. 

Floozies or new partners Estate and other taxes

Divorce or separation Bankruptcy or litigation Splitting or selling assets

Allows intergenerational gifting

PROTECTS YOUR GIFT FROM...
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DISCLAIMER
This publication contains comments of a general nature only and is intended to provide

information. It is not intended to be relied upon as, nor is it substitute for specific professional
advice. No responsibility can be accepted by Your Estate Lawyer or the authors for loss
occasioned to any person doing anything as a result of any material in this publication.

yourestatelawyer.com.au


